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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN : ‘ _ | ’ C?D’

AYTORNEY GENERAL

a/"'/l/o
Department of Agrioulture .(:03V

hustin, Texase

Gentlemen: Attention: Mr, ¥. ugsay
Opinion Xo, 0-2731
Ret What preps special-~
ties-ard_exempt frol sales

quantity ré ement\of Ar-
ticle 1042a, V.;N. |

' This will acknowledgt
of Jenuary 11, 1941, requesting AR opdnion of this de-
partment zg to the type of flecilties“ exenmpt

e 10423

from the regquirements of Arxrtic
which reads as follows:

Ny, except
such cereal all/ be peckages
containing s weights of three

forty~-eight, nine%y-
¥, and one hundred
¥ the atzndard meas-

eight, one k
and ninety-als

v, twenty~five, fifty,
nds, .

a% it shall be unlavful for
, assgociation, or corporation

cereal L1lo4r and corn meal excent in vackages
(including barrels, sascke, cartons zni other
contziners) of the above standard net weights.

*Sec., 3. That each package of whaat
flour, other cereal flour and corn meel shall
heve the net welght, name of menufascturer
(meanines the verson, firm, aszoeiastion, or
corporation which processes the wheat or other

g ' .
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cereal into flour, or whioch processes the corn
into meal) and the name of the place where mill-
ed printed or vlsinly marked on it in letters
and figures cleéarly readabley and that it shall
be unlawful for wheat flour, other cereal flour
or corn meal, to be packed for sale, offered
for esle or sold within the S5tate of Texas un-
leas 1t shall be so labelled.

*Sec, 4. That the provisions of this Aot
ehall not epply to the retalling of whegt flour,
other cereal flour or corn mesl direct to the
consumer from bulk gtock, nor to sales of flour
to bakeries for use in esuch bakeries, nor to
the exchange of flour or meal for wheat or corn
by griet mills and other mills grinding for
toll for producere; and that nothing herein
contained ghall be held to svoly to any product
such gs vprenared pesncake flour, c¢czie flour or
other svwecialty vacked sgnd distribuied in iden-
tified original packase, the net contents of
which are five (5} vounds or lessg. '

“Seo. 6. That any vioclation of this Act
shall be a miedemeanor, and upon conviction
the offender eghzll pe fined not less than
fwenty-five Dollare {%25) nor more then One
Hundred Dollerg ($100) for each offense,*
(Emphasis ours) '

A

You state that:

. '"This Depmrtment, ae well as food and drug
authorities, has conetrusd the underscored por=-
tions of Sectlion 4 as meaning 'vrevsred pancake
flour, prepared cske flour, or other prepsred
epecialties.' 1In other worde, we have constirued
it to meen wheat flour or other cersal flour to
which has been a2dded other inrfredients; for in«
stance, a leavenins agent, salt, sugar, shorten-
ing, powdered milé, flavoring, or other lngre-
dients which would prepare eaid flour for cooke
ing after the gddition of water or milk only
by thne user.

1%e now are confronted with various pro-
ducts which the manufscturers thereof ¢laim to
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fall within this exemptlon; for instance, 'whole-
whest flour'!, packed in two pound-oardboard car-
tone. Sald wholewheat flour being strictly a
general purvose wholewheat flour with no other
ingredlents added, the comnany manufzacturing
same, clalming it to be a 'specialty.t - v

"How, the first question is, should this
two pound packare of gensrzl purvose ‘whole-
wheat flour! be exempt from the provisions of
the Act because it is packed in a cerdboard
carton bearing the trade~-merk snd firm name of
a partlcular mill, eald mill clalming the pack-
age to he a ‘speclalty?!?

%We have another package confronting us
that containe 2 3/4 pounds of ‘wheat flour!,
This flour is recommended for eeveral purpoees
and can be used for any purpose for which other
high grade wheat flours can be used. It is
packed 1in a cardboard carton and labeled !ecake
flour! but it is not a 'nrepered ecske flour!
having additional ingredients amdded. The claim
of the manufscturer is that it is exempt from
the provisions of the act under the terms of
Sectlion 4. :

. “The second question 1s, should only 'pre-
pared oake flour! be exempt from the provisions
of the act or should any 'wheat flour' labeled
by the mamafacturer as ‘cake flour' be exempt?

#The third question is, should only 'vre-
pared epecialitieg' be exempt from the provisions
of the law or should any ‘'wheat flour' or ‘'other
cereal flour' packed in containers of 6 pounds
or lesg and declared by the manufacturer to be
a specliglty be exempt from the aot?"

The answver to each of your guestions will depend
upon a proper interpretation of the exemption provided in
3ection 4 for "any product such as prepared pancake flour,
Cake flour or other ppecialty packed and distributed in
the identified original packare, the net contents of which
are rive (5) pounds or less." The caption of the Act provides
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for this exoeption in the following languags, "and such
prepared products of wheat or corn selling in lese than
rive (5) pound:lots,."

The word "prepared" is defined by Webster ss
*made ready, 1%, or sultable beforehand; esdopted, ready,
. e« » «" It has been judiclally defined in conneotion
vith goods as Yputting them in a state for use," (Feople
v. Wolen, 291 N, Y. cSupp, 665, 666, 161 ¥isc. 236); or
as goods which have been advanced from their raw or natural

‘stete towards the condition of their ultimate uese. United

States v. Conkey and Co., 12 Ct. Cust, App. 552, 555,

For exsmple *prepared prunes” are prunes that
are first dried then stewed in sugar syrup and finslly
tegled in cans. Natlonal Grocery Co. v. Pratt-Low Fre-
gerving Co., 170 Wssh. 575, 17 Fac. (23) 51, 52. *Prepared
flour" may be f%self-rising fiour®, that 1g, flour (wheat,
buckwheat, corn) with baking powder znd salt in the right
proportione (Webeter); or, flour with salt, sode, and
phoephate added in proper proportions end properly mixed,
ueed in meking griddle cakes, blecuits, and other hot
breads or oakes. Royal Beking Co. v. Federal Trade Comm.
(C.C.A.) 58 Fed. (2d4) 581, 582. As stated by the author
of Experimental Cookery flour terminology has become con-
fusing and, & speclally prepered cake flour may be some-
thing entirely different,

Plain flour, wheat flour or white flour is the
fine grsined product obtrined in the coummercial milling
of wheat, and conelsts egsentially of the starch and
glutten of the endosperm, Whole-whegt flour, entire-
vheat flour, or grahan flour ias the oroduct made by grind-
ing wheat, and contzins, in their natural proportions,
ell of the consgtitudnte of the cleaned grain. Definitions
from Lowe, Eyoerimentsl Cookery {2nd Ed., 1937}, John
¥lley and Sons, Rew York,

Flour may be made from elther hard or soft whesat.
“Cake Flour' 1e milled from soft wheat, generally = *"ghort®
bPatent and the granulation very fine. (Exverimental Cook-
ery,) Flour eszoecizally orepared for caskemsking need not
Neceesarily contein added invredlents, ine charecteris-
tics which merit ite clasaification as a specialty, that 1is,
Cake flour, may reeult entirely from the refining process.
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) We believe that the phrase "prepared pancake
flour, cgke flour or other specialty* refers to wheat
products and blends packed and distributed in identifled
original packages of five pounds or less which are pre-
pered for speclel or limited uses. In additlon, in order ‘
to meet the requirements of a "speeclslty®, the panufactur-v’
er must hold the product out or offer it for such speclal

or -limited uses. -

A "speocialty® is defined by Webster as, "an v
object or class of objeots dletingulished by some special
characteristic, individuazl quszlity, or the like; especlal-
ly, & product,usually masnufactured, of a seveclial kind,
maﬁe.under a speclal patent, serving one speclal purpoee,
eto. : - N -

_ The qualities of a speclialty as gpplied to flour
msy result not only from the process by which 1t is made
(differing from the usuzl), and the consumer use toward
vhich 1t is directed, but aleo from limitatlions upon con-
suLier use, :

_ It is well known that the consuming publie buys
considerably more *light® than "whole-wheat" flour. It 1s
likxewise true that whole-wheat specialtlies, flour and meal
made from the whole grain, useful, for example, in making
whole-wheat muffins or bresd, evolils more qulckly becsuse
of weavil infestaftion than refined flour, and purchsasees of
gsuch flour for moderste concumer use should be and are in
reletively small gquantities. See Wilmot and Bat jer, Food
For the Family, J. B. Lippincott Co., 1938.

Applying these tests, in answer to your first
question, Af the genersl:purvose "whole-vheat flour* 1s
otherwisge exempt under Section 4 of Article 1042z af Vernon's
Penal Code and is prepared for and held out to the public
a8 & *speclalty® it will be exempt from the glze require-
mente of Section 1. :

Likewise, in enewer to your second question, if
the "whole-whest flour" there described is prepsred for
and held out to the publiec as a “czke flour®, it will be
-exempt,

Your third question is a general one and can
only be enswered by epplying the tests before given. If
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s produot is prepared for a svecial use or uses and is
offered or held out to the public gs such a "specialty"
i1t may be so exempt,

Yery truly yours

HEPROVED JAN 23, 1941
M/\/\ ATTORNEY GENERAL OF TEXAS
¥IRST ASSISTANT : -y M, M
ATTORNEY GENERAL J - By )

JDE:LM Jegmes D, Smullen
) Aspgistent

ey
'Jt?z’



